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Al STATE'S U)L NTER-STATEMENT OF ISSUES PERTAINING
TO APPI- NT'S ASSIGNMENTS OF FRROR

1. Beeause Russell's plea of guilty was knowing, voluniary and
intelligent. the tial court did not ¢rr when it denied Russell’s
notion o withdraw his plea.

2. Russell was competent whuen he entered his plea of guilty.
There was ne reason to suspeet that he was not compeltent,
And no party raised competency us an issuc or requested a
hearing wo determine competency. Thercfore. the trial court did
not cir by not holding a hearing on competeney prior to
accepting Russell's plea of guilty.

3.0 The trial court did not err by entering Finding of Fact No. 6.
4, The trial cowrt did not err by enfering Finding of Fact No. 7.

5. The triai court's Conclusion of Law No. | is correct.

6. T exchange tor Russell's ple ea of puilty. the Stare agreed (o
recommend u st time offender status sentence, Because a
first time offender status sentence includes community custody
and statutory condizions. the State did not breach the plea
agrecinent when it asked the trial court to frpose a mmml
health evaluation and treatment as a condition of community
custody.

i’)
Lo

7. The wial cour: erred by ordering Russeil to complete memal
health counseling as a condition of community supervision.

B. FACTS AND STATEMENT OF TH CASE

Russell was inftially charged on June 22. 2010, by a two-counl

1

information with Manuiacture of a Controlled Substunee and Unlawtl
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cssion of a Controlled Substance. CP 64-05, On November 15, 2010,
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pursuant te a plea ugreement, the State orally amended the charges to

felonv possession of marijuana and possession of methamphetamine.! RP

3
3

fJ 1

. When the oral amendment was presented 1o the court, the judze asked
(or clarification. as follows: " just want to inquire -- it's one count with an
aiternative charge?” The prosecutor answered. "[t]hat's corvect your
honor" RP 23
The court addressed Russell on the record and engaged m a
colloquy with him resarding the orally amended charges and Russell's
nlea of guilty (o the amended charge. RP 26-33. Regarding the oral
amendment. the court addressad Russell as follows:
By an amendment, orally. teday you are charged with one count
that has an alternative charge in it First, possession of over 40
grams ol marijuuna and/or ]:mssession of mcil amphetamine. Do
vou understand what the nature of charge is, what it's all about?
RP 27, Russell answered. "ves” RP 27
Russell was adequately informed of the conscquences of his plea.

the maximum sentence he faced, the rights he was giving up, that he

&

would be prolibited from possession of a firearm, that he could be

] . . S . . .
Wher describing the woended charges. the prosecutor appgarently misspoke und releoed
fo "ponds” of swarijuana instead of "grams” of mariuana, but the charge wis pussession
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sentenced ‘o community custody, and other consequences of his plea. RP
24-36. Russell did not show any difficulty understanding the plea or
answering the judge's questions, RP 24-36. After his plea was Oinal,
sentencing was set over (o a future hearing, RP 34, It was not until the
aficr the plea was linal. bur before sentencing. that Russell then began to

scek to withdraw his plea and began 1o show any trouble hearing or

underszanding, R 36-114.

1. Because Russcil's plea of guilty was knowing. voluntary and
intelligent. the trial court did not err when it denied Russcll's
motion w0 withdraw his plea,

Russell presents various asscrtions to support his efforts to nuliify

his plea of guilty. He argues on appeal that at the trial court level he could
not adeguately hear the proceedings. that he couldn't understand. that he
had reservations about pleading guilty, that he did not understand the

o

vature of the charge. that he didnt understand that he was pleading yuilty,

that he has a learning disability. and that he doesn't "belicve” that has

of 40 or more grams of marijuana and possession of methamphetamine, (0 31-52
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attorney adequately explained things 0 him. Appellant's
Brief, 3-12.

However, the record shows that when Russell entered his plea. the
trial court went over the plea in great detail. including the oral amendment
to a lesser charge, the consequences ol the plea, and the rights that Rossell
was giving up by entering a plea of guilty, and that the court then inguired
and determined that the plea was entered knowingly. volunarily. and
intelhigently, and considercd the factual basis for the plea. RP 26-34,
During the court's collogquy. Russell did not express any confusion
regarding his plea of guilty. contusion abow the charges, or conlusion
about the consequences of pleading guilty, RP 26-34, During the guilty
plea colloquy and the taking of the guilty plea, there arc no facts or
circumstances in the record from which it can be clearly shown. or even
extrapolated. that Russell was having difficulty hearing or understanding
what was cceurring. RP 26-34. The court went through a long series of
questions with Russeil. Russell answered each question appropriately, and
he never showed any deubt, confusion. or potential misunderstanding to

any question, RP 26-34,

State’s Response Briel Mason County Prosecaror
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The trial court judge was in the best position to view Russell's
demeanor, conduct and appearance. The trial court judge went over the
cuilty plea in great detail with Russel! and observed that he was comperent

i enter the plea and that he did se kaowingly, volantarily, and
intelligently. It was soundly within the trial court's discretion fo make
these findings. Srare v Osborne. 102 Wn,2d 87, 684 P.2d 683 (1984,
Stesre v, Sendlors, 70 Wi 2d 7,422 P2d 477 {19606).

Russell has not presented any evidence or citation to the record to
support his assertions in regard (o his actual plea. Russell's citations 1o the

record are citations to his attormey's post-plea arguments and o purported
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however, the record shows that he was clearly competent and that his plea
was knowing, voluntary and intciligent. RP 24-36. To withdraw his plea.
Russell bears the hurden of proving that withdrawal of the plea s
necessary 1o correct a manifest injustice. [ re Derestion of Scait. 150
Wi, App. 414, 426-427. 208 P3d 1211 (2009). While Russell may have
had sccond thoughts or otherwise decided that he was dissatisfied with his
guilty plea after he had pled guilty, he has not shown any manifest

njustice in regard to the guilty plea itsell or the finding of guils that
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followed his guilty nlea. To withdraw his guilty plea. Russell must show
that manmifest injustice requives withdrawal of the plea. Srare v. Saas, 118
Wn.2d 37. 820 P.2d 505 (2001).

Manifest injustice in this contexy may include a tinding that the
piea was: (1) entered without effective assistance ol counsel; (2) entered
without the defendant’s ratification: (3) an involuntary pica: or. ()
hreached by the prosceution, Stare v Walshi, 143 Wn2d 1,17 P.5d 291
(2001, Sterre v. Wilson, 162 Wi App. 409, 253 P.3d 1143 (2011 CrR
4.7 The record shows that Russell ratificd the guilty plea, that he had
cffective assistance of counsel, and that he was competent and voluntarily
pled guilty. The record also shows that the prosecutor did not breach the
plea agreement, [owever, Russell srgues as a separate issue on appeal
that the prosecutor did breach the plea agreement: theretore, this issne 1s

answered by the State below. in Section 6 of the State's briel

-2

Russeli was competent when he entered his plea ot guilty. There
was no reason o suspect that he was not competent. Ay vl ne party
raised competency as an issue or requested a hearing to duictmine
competency, Therciore, the trial court did not err by not holding a
hearing on competency prior to accepting Russell's plea of guilty.
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Pecause Russell sceks to withdraw his plea by claiming on appeal
that he was not competent to enter the plea. his claim of mcompetence 13
the equivalent ol a claim thal his plew was not voluntary. Srate v,
Marshall, 144 Wn.2d 266, 27 D.3d 192 (2001). That Russell's plea was
voluntary, knowing and mselligent is well supported by the record, as
discussed in Scetion T of the Stawe's briet, above.

Russell exhibited no incompeieney during the plea and did not
raise incompetency as an issuc in the trial court until he made selt-serving
allegations in support of his motion to withdraw his piea. Russell has
provided argument, but no evidence, to support his assertion that he was
not competoat, T
competent 1o enter the plea. RP 24-36; CP 10-12. The record shows that
Russeli was competent when he pled guilty and that he did because he was
guilty and wanted to take advantage o7 the plea bargain, Thus, Russell has
not met his burden of showing manifest injustice, and the trial court
correctly exercised its discretion when it denied Russell's motion 1o

withdraw his plen. Stare v, Oshorpe. 102 Wn2d 87, 684 1.2d 683 (1984,
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e

The trial court did not err by entering Finding of Fact No. 0.

The record shows that the wial court did not crr by entering
Finding ot Fact No. 6. RP 24.36; CP 11, Because Finding of Fact No. 6
is well supported by substantial evidence i the record. it was well within
the discretion of the triad court, as the finder of fact, to make this finding.

Srate v. Oshorne, 102 Wn.2d 87, 684 P.2d 683 (1984): Srure v. Saviors. 70

Wn2d 7,422 P20 477 (1966).

4. The trial court Jid net arr by entering Fiading of [act No. 7.

The record shows that the trial court ¢id not err by entering
Iinding of Fact No. 7, RP 24-36; CP 11. Because inding of Fact No. 7
is well supported by substantial evidenee in the record. it was well within
the discretion of the trial court. as the finder of lact. w0 make this tinding.
Srure v, Oshorre, 102 Wi 2d 87, 684 P.2d 683 (1984 ). Srare v, Saviors, 70

Wn.2d 7,422 P.2d 477 (1960).
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S The trial cowrt’s Conchusion of Law No. 1 is correct.

The record shows that the trial court did not ¢rr by enlering

Conclusionof FawNo, 1. RP24-36:. CP 1 L

G, Inexchange for Russe:l's plea of guilly. te Stale agreed to
recommend a first time offender stutus sentence. Beeause a
first time offender statns sentence includes community custody
and statutory conditions. ithe State did not breach the plea
agreement when it asked the trial court to impose a mental
health evaluation and treatment as a condition of conmmunity
custody,

As a part ot the plea bargain to the amended charges. the
prosceutor apreed that in exchange for Russell's plea of guilty the
prosecutor would recommend first fime offender status, 35 days
incarceration with 30 days converted to altermatives, credit tor time served.
and standard {ines. CP 36; RP 29, 93-95, Russell does not dispute the
sentencing recommendation or the sentence hie recetved other than his
ohjection o the community custedy condition that required him to obtain
a menas health evaluation and follow-up treatment.

The trial court followed the prosceutor's agreaed recommendation

o

ard sentenced Russell wo a first time offender sty under RCW

State’s Response Brief Mason County Prosceutor
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9.94A.030 and RCW 9.94A.6350. CP 16, First time offender status
authorizes the court to "impose up (o six months of community custody
unless treatment 1s ordered. in which case the period of community
custody may include up to the period of treatment. but shall not exceed
one vear,"? and authorizes the court to impose conditions set forth in
ROCW 9044703, RCW 9.94A.650(3), .650(4). The conditions set torth
in RCW 9.94A.703 include the foliowing conditions:

{¢) Participate in crime-related treatment or counseiing services:

{d) Participate in rehabilitalive programs ov otherwise perform

affirmative conduct reasonably related o the ¢ircumsitances of the

offense, the offender's risk of reotfending, or the salety of the
community:

ROWA 9944 70353 ey and (3)(d).

When Russell entered his plea, the wrial court warned him that if he
were given first time offender status he couid be given up Lo two years of
cemmunity custody and tha: he would be monitored by the Department ot

Cerrections. RP 28, Russell expressed no confusion. surprisc. or

objection. RP 28,

2 N . g -~ " -
- Phe wrial court sentenecd Russell to 24 months of community custody, but Russell doss
not vaise this iswue on appeal. UF 16,

State’s Response Briel Mason County Prosecutor
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The pica agreement was silent in regard to the term of community
supervision or what the conditions would be. The prosccutor agreed o
recommend lirst time offender status. First time ofiender status mav
include a period of communizy custedy and may include conditions. such
as mental health ireatment, but the prosccutor's agreciient was silent as to
these conditions. When the prosecutor asked the court to impose the
condition of a mental heaith evaluation and treatment. he did net breach
any agreement with the defendant. The agreement was for [irst time
offender status. This agreement wus satisficd. First time offender status
may, by statute, include community custody wizh the condition of a
mental healt ovaluation,

The prosceutor breuches i plea agreement it by words or conducl
the prosecutor contradicts the State's recommendation. Stute v. Julian.
102 W, App. 296, 6 P.3d 851 (2000). review denied. 143 Wn.2d 1003,
20 1.3d 944, In the instant case. the prosecutor did not contradict the
State's recommendation,

§till more, Russell has asserted on appeal that the mrial court lacked
staturory authority to require mental health trestment on the facts of this

case. and this issue is argued in Section 7 of the State's briefl below. The

State’s Response Briel Mason County Prosecutor
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State is prepared. on the facts of this case, to concede Russell's
assignment of crror i regard to the cowrd's statutory authority to impose
mental health treatment.

Recause the court facked statutory authority to impose mental
healtls treatment, this condition should be removed Trom Russell's
conditions of community supervision, Because Russell has, therefore.
suffered no prejudice as a consequence of the court's erroneous imposition
ol mental health treatment, it is not grounds for withdrawal ot his plea of

guilty, Stare v Osequera Acevedo 137 Wi 2d 179,970 P.2d 299 (1999),

7. 'The trial court erred by ordering Russell 1o complete mental
health counseling as a condition of community supervision.
The trial court had autherity to required Russell to undergo crime

related treatment or counseling or rehabilitative programs, RCW

with RCW 9,943,012y and RCW 9,948,080, which requires finding and
prevequisite conditions that do not exist on the record of this case.
There is no finding thar mental health contributed o Russell's

ollense i this case. Tacre is no finding that Russell is a mentally ill

Case N, S2138-1-] PO Box 6349
Shelion, WA 93584
360-427-9670 ext. 417
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person as defined by RCW 71.24.025. Accordingly, the State respectlully
concedes that the condition of mental health treatment was imposed in

error and should be deleted from the conditions of community supervision.

D. CONCLUSION

For the reasons stated above, the State request that the court deny
Russell's appeal.
DATED: February 6, 2012,
MICHAEL DORCY

Mason County
Prosecuting Attorney

Tim Higgs
Deputy Prosccuting Attorney
WSBA #25919
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